PAGE  
40

International Influences on National Legal Systems
Justice Antonin Scalia – Supreme Court of the United States:


Thank you very much Prof. Klein. I am indeed going to speak about foreign law, in the United States Federal Courts and not so much about international law, although you will find that most of what I say about foreign law would be applicable to the decisions of organs of international law in treaties to which we are not a party. 


I don’t touch the subject of international law for a reason, which I alluded to in the last session this afternoon. As John Marshall put it, the function of the courts is to decide the rights of individuals. That’s what American courts do. We protect individuals from other individuals and we protect individuals from the State. 

It is not the function of the courts, except incidentally to keep the executive in line, to oversee the executive branch. We do that by accident, incidentally, if and when the right of an individual is being impinched upon. Similarly it is not the function of the courts to implement international treaties. If the treaty is self-implementing, if it is a treaty that says, the citizens of the United States have this and that right, then the courts will of course implement those rights. But very few treaties are of that sort. 

Most treaties to which the United States adheres are treaties that are not self-implementing but must be implemented by legislation either of the Federal Government or of the States. And when that’s the kind of a treaty that said issue I have no role whatever in its implementation. And for the same reason that I will discuss with regard to foreign law, that is the law of foreign countries. I would have not cause to apply the interpretation of that treaty adopted by other countries or by international organizations.

So, let me discuss the use of foreign materials in American Federal Courts. It is impossible to say that they are never relevant. To take the most obvious example, when Federal Courts are applying a treaty, which has been implemented by the Executive, they should give considerable respect to the interpretation of that same treaty by the Courts of other signatories. Otherwise the whole object of the treaty, which is to establish a single agreed-upon regime, governing the actions of all the signatories will be frustrated. 

Thus in a case a few terms ago I descended from a decision of my court that rejected what seemed to me a perfectly reasonable, though not necessarily inevitable interpretation of the Warsaw Convention, which had been arrived at by the courts of two other signatories, the only two who addressed the point. The Warsaw Convention, you know, deals with air travel and what constitutes negligence and what are the compensations that the air-traveler can receive. 

I wrote in that descent: “Foreign constructions are evidence of the original shared understanding of the contracting parties. Moreover, it is reasonable to impute to the parties and intent that their respective courts strive to interpret the treaty consistently.”

What about the use of foreign law in determining the meaning of United States Statutes as opposed to the meaning of treaties? Can one say that that is never appropriate? Probably not. If, for example, the Statute is designed to implement the United States obligations under a treaty and if one of the two plausible meanings of the ambiguous provision has been held by other signatories to be required by the treaty, I would think that those judgments should properly be taken into account and give the ambiguous provision the meaning that the two other signatories have. That the two other signatories think is required by the treaty, which the statute implements.

Congress presumably wants to live up to the treaty and what the treaty demands should be determined, as I have said, with appropriate deference towards the reasonable view of other signatories. And how about no more click, click, click. Stop the cameras please. Thank you. 

Similarly, a Federal Statute may directly or indirectly refer to foreign law. It can do so directly when the right at issue under the statute immediately depends upon foreign law. Some years ago, for example, my Court had to decide whether a corporation organized in the British Virgin Island was a – and this is the word of the Statute: “citizen or subject of a foreign State”, for purposes of Federal diversity jurisdiction. 

Much of out opinion was devoted to consideration of English Law. Since whether the corporation was citizen subject of a foreign State depended on its legal status under foreign law, and a statute can refer to foreign law indirectly as well, in various ways. To take one example, the Foreign Sovereign Immunities Act in the United States opens United Courts to suits against foreign sovereigns when, among other things, property has been “taken in violation of International Law”. But whether International Law has been violated will sometimes depend on foreign domestic law, for example, who owned the particular piece of property.

Last and perhaps least, I suppose, foreign statutory and judicial law can be consulted in assessing the argument that a particular construction of an ambiguous provision in a Federal Statute would be disasters. If foreign courts have long been applying precisely the rule argued against and disaster has not ensued, unless there is some countervailing factor at work the argument can safely be rejected. This is perhaps more precisely described not as using Foreign Law in interpreting American Law but rather as using the product of foreign legal experience.

Let me turn next, if I may, to consideration really what is the most controversial issue in the United States relating to this general subject, the use of foreign materials in the interpretation of the United States Constitution. In this area I am happy to advise you, as Prof. Klein thinks I ought to be, I probably use more foreign legal materials than anyone else on the United States Supreme Court, with the possible exception of Justice Thomas. Of course they are all fairly old foreign legal materials and they are all English. 

Take for example the opinion I wrote for the Court several terms back, dealing with the application of the Confrontation Clause of the 6th Amendment to our Constitution adopted in 1791. A full four and half pages of the opinion was devoted to the discussion of English cases and English legal authorities dealing with the Right of Confrontation, most of them antedating 1791. That is because, of course, I take the meaning of the Confrontation Clause today to be exactly what it was when it was adopted. That meaning in turn depends upon what the framers understood to be the right of Englishmen. 

Of course not all the Justices of the current court use English Authorities in this fashion, or more precisely, not all of them use it in this fashion all of the time. When they choose to and when they choose not to is not a subject I am qualified to discuss. 

But what about modern foreign legal material? Do I ever consider them relevant to Constitutional adjudication? To tell you the truth, I cannot say, never, only hardly ever. Just as with the case involving statutory construction so also was the case involving Constitutional interpretation. The argument is sometime made at a particular construction of the Constitution will be disastrous. And here as there, I think it’s entirely proper to point out that other countries have long applied the same rule without disastrous consequences. As I said earlier, that may be more accurately described not as using foreign legal materials for interpretive purposes but as considering the consequences of foreign legal practices interpretive purposes. 

I have also joined an opinion dealing with the question, whether there is a Constitutional right to assist in suicide, which discussed in a footnote the fact that “other countries are embroiled in similar debates”. Citing materials from Canada, England, New Zealand, Australia and Colombia. I have no problem with reciting such interesting background so long as the laws of those countries are not asserted to be relevant to the interpretation of our Constitution. In the case I mentioned they were not.

It is my view that foreign legal materials can never, ever be relevant to an interpretation of, to the meaning of the United States Constitution. Sometimes the Court seems to have agreed with this view. For example, in a case called Prince v. United States, which decided whether the Federal Government could press State Law Officers into service for the administration of a Federal Gun Registration Law could require State Sheriffs, not Federal Officers, to assist in this gun-registration scheme, the court rejected as irrelevant. 

Justice Briar’s assertion that Switzerland, Germany and the European Union all provide that the constituent States must themselves implement many of the laws enacted by the Central Federation. The Court’s opinion said: “We think such comparative analysis inappropriate to the task of interpreting the Constitution, though it was of course quite relevant to the task of writing one. 

In other cases, however, indeed many other cases my Court have used foreign law for the purpose of interpreting the Constitution. The first such case I am familiar with was decided in 1958. It involved the 8th Amendment, The Cruel and Unusual Punishments Clause. In that case Trop v. Dallas the Court held that the 8th Amendment forbids the penalty of forfeiture of citizenship, because inter alia: “The civilized nations of the world are in virtually unanimity. That statelessness is not to be imposed as punishment for crime”. 

Reliance upon foreign law has been made with increasing frequency in 8th Amendment cases. In Cocker v. Georgia the Court noted that: “Out of 60 major nations in the world surveyed in 1965 only 3 retained the death penalty for rape, where death did not ensue.” In Endmond v. Florida the Court observed that: “the Doctrine of Felony Murder has been abolished in England and India, severely restricted in Canada and a number of other Commonwealth countries and is unknown in continental Europe.”

In Thomson v. Oklahoma the Court noted that: “Other nations that share our Anglo-American heritage and the leading members of the Western European community” oppose the death penalty for a person less than 16 years old at the time of the offense. I must interject that almost all of them also opposed the death penalty for a person more than 16 years old at the time of the offense, but never mind. 

In Atkins v. Virginia the Court though it relevant that: “Within the world community the imposition of the death penalty for crimes committed by mentally retarded offenders is overwhelmingly disapproved.” Recently the Court has expanded the use of foreign law in Constitutional interpretation beyond the area of the 8th Amendment. In Lawrence v. Taxes the Court relied upon action of the British Parliament a decision of the European Court of Human Rights, in declaring laws punishing homosexual conduct to be un-Constitutional. And of course individual justices have urged relevance of foreign law in other cases. For example, in a case called Nixon v. Shrink, Missouri Government packet, two justices relied on foreign campaign finance law in deciding what the 1st Amendment permitted our States to do.

I expect or rather, I fear that my Court’s use of foreign law in the interpretation of the Constitution will continue at an accelerating pace and I think so for three reasons: First, because the living Constitution paradigm for the task of Constitutional interpretation, you know, the notion that the Constitution is not static. It doesn’t mean what it said in 1789 or in 1791 when the Bill of Rights was adopted, but it rather it grows to comport with what my Court calls: “The evolving standards of decency that mark the progress of a maturing society”.

The living Constitution paradigm for the task of Constitutional interpretation prevails on my Court and indeed in the American legal community generally. Under this view it is the task of the Court to make sure that the current Constitution comports with that wonderful evolving standards of decency. Thus, a Constitutional right to abortion, which assuredly did not exist during the first few centuries of our country’s existence, does exist today; likewise a Constitutional right to homosexual conduct. 

Of course I disagree with this approach but my purpose here is not to debate originalism. Rather, my point is that once you assume the power to revise what the Constitution requires, “the criticism voiced by the Court in prints” that I quoted earlier, namely, the criticism that “comparative analysis is inappropriate to the task of interpreting a Constitution, though it was of course quite relevant to the task of writing one”. 

That criticism no longer has any bite. You are engaged in the process of writing the Constitution and there is no reason foreign materials should not be used along with all others, just as it was used by Hamilton and the framers of our Constitution. If you take the trouble to read “The Federalist Papers”, a lot of foreign stuff discussed there for the purpose of writing the Constitution.

Now, some living constitutionalists might object, I suppose that they are creating only a living American Constitution and that foreign materials ought to be irrelevant to that enterprise. That is certainly a rational position. It is not however one that I think likely to prevail because I do not think very many living constitutionalists are likely to be, what you might cal chauvinistic living constitutionalists. That is dedicated to affecting only those changes in the Constitution that the American People desire. 

The American People can make their will well enough known by creating new rights legislatively through the Federal and State Legislatures or in the last analysis by amending the Constitution in the Democratic method that that document provides. One who believes that it falls to the courts to update the list of rights guaranteed by the Constitution “tends to be one who believes in a platonic right and wrong in these matters, which wise judges are able to discern when the People at large cannot”. 

Indeed I think it’s fair to say, those of you familiar with American Constitutional history, you know, we put behind us the notion of a Common Law that was a brooding omnipresence in the sky. We used to believe that there really was a Common Law there and each State had a different version of it. But that didn’t mean that it didn’t exist. Some States were just wrong. And the Federal Courts had their own version of the Common Law, that platonic Common Law up there in the sky. 

You used to have a law-suit in a State. If sued in State Courts you had get one law. If you sued in Federal Courts you had get the other law. Because the two court systems had different view of the Common Law. Well, you know, we kicked out all into the ashcan of history in a case called: Uri Railroad v. Tompkins and announced the reality that law is positive law and that when the courts of Virginia say, this is what the Common Law is they mean: This is what Virginia Law is.

Now, I truly believe that what is going on with a great affection for international and foreign law is that we have simply replaced the platonic Common Law with the platonic law of Human Rights. It’s up there. It is something that somehow Judges have been ordained by God to see clearly, although, you know, the rest of us can’t. Some States get it right. Some States get it wrong. But there it is. It’s up there. It is the Law of Human Rights. You know, it’s objective.

So since I think that those who are living constitutionalists have that platonic view of right and wrong, I don’t think that the notion of avoiding foreign law because it’s not American law is likely to cut any ice with them. This is certainly confirmed by several of our Constitutional revisionists decisions, particularly in the 1st Amendment field that fly in the face of current public opinion in America. It’s clear the public didn’t agree with the new 1st Amendment Law. It made no difference to the living Constitutionalists.

It is easy to see how an originalist such as I could arrive at such an opinion, contradicting current American public opinion or even how a platonic living constitutionalist could arrive at such an opinion, but not a living constitutionalist dedicated to expressing the current morays of the American People. And to come finally to my point, the platonic living constitutionalists must surely consider the view of all intelligent segments of mankind. So since in my view the vast majority of living constitutionalists will be platonic, foreign law is destined to be more and more consulted.

The second reason foreign law is likely to be used increasingly in our living Constitutional decisions is Sir Edmund Hillary’s reason: Because it’s there. Let’s face it, it’s pretty hard to put together a respectable number of pages setting forth as the legal opinion you are supposed to do, analytical reasons for newly imposed Constitutional prescriptions or prohibitions that do not at all rest as the original Bill of Rights did not rest upon logic or analysis, but rather upon one’s moral sentiments, one’s view of natural law or one’s philosophy or one’s religion. 

How to explain logically and analytically why Government limitation of sexual freedom by rendering bigamy or adultery or incest a crime is perfectly Constitutional, while it’s limitation of sexual freedom by making homosexual relations a crime is not. Decisions on such matters whether taken Democratically by society or un-Democratically by courts have nothing to do with logical analysis. 

And so, without something concrete to rely upon, judicial opinions will be driven to such philosophic or poetic explanations as: “At the heart of liberty is the right to define one’s own concept of existence, of meaning of the universe and of the mystery of human life”. That’s a quote from one of our opinions. Surely not a happy state of affairs for a law court. It will seem much more like a real legal opinion if one can cite authority to support the philosophic moral or religious conclusions that are pronounced and foreign authority can serve that purpose. You slight the foreign case and it says afterwards, 23 Uganda law reports, whatever, and it looks just like a legal opinion. 

The third reason Foreign Law will be increasingly used is an intensely pragmatic one. Adding Foreign Law to the box of available legal tools is enormously attractive to judges, because it vastly increases the scope of their discretion. In that regard it is much like legislative history, which ordinarily contains something for everybody and can be use or not used – used in one part or another, deemed controlling or pronounced inconclusive, depending upon the result the Court wished to reach. 

Consider, in the Lawrence case the Court cited European Law to strike down sodomy laws. But of course Europe is not representative of the world. Zero out of 50 countries in Europe prohibit sodomy, not necessarily because of the Democratic preference of 50 countries, but because of the uniformity imposed by the European Court of Humana Rights. But 33 out of 51 countries in Africa prohibit it. 8 out of 43 in the Americas; 27 out 47 in the Asian Pacific and 11 out of 14 in the Middle East. 

Thus the rest of the world, aside from Europe is almost evenly split. Moreover, 9 countries that prohibit sodomy authorize the death penalty for it. However, you didn’t see any of those other countries cited. Only Europe. How convenient. 

The courts’ … answers also have been selective as to when Foreign Law is consulted at all. For example, although the United States is in the minority in allowing States to prohibit sodomy, it was not in the minority in allowing States to restrict abortion. According to the United Nations it is now one of only 53 countries classified as allowing abortion on demand versus 139 allowing it only under particular circumstances or not at all. Among those countries the United Nations classified in 2001 as not allowing abortion on demand were: The United Kingdom, Finland, Island, India, Ireland, Japan, Luxemburg, Mexico, New Zealand, Portugal, Spain, Switzerland, and virtually all of South America. 

The Court however, my Court has generally ignored modern Foreign Law in its abortion cases, which says nothing about it. Casey doesn’t mention it at all. Roe discussed only modern British Law, which is still more restrictive than what Roe held. I will become a believer in the ingeniousness, though never in the priority of the courts new found respect for the wisdom of foreign minds when it applies that wisdom in the abortion cases. 

I hope I have made it clear that my belief that the use of Foreign Law in our Constitutional decisions is the wave of the future does not at all suggest I think it is a good idea. I do not. 

The men who founded our republic did not aspire to emulating Europeans, much less the rest of the world. I wrote an opinion for the Court a few years ago overruling an earlier case, which had held that the Confrontation Clause is satisfied so long as the un-confronted testimony has, what we call, “particularized guarantees of trustworthiness”. The opinion pointed out that the Confrontation Clause was designed precisely to prevent a procedure considered trustworthy by Continental European nations and others that follow the civil law tradition. 

“Examinations of witnesses upon interrogatories”, wrote John Adams, “are only by the civil law. He is sort of a sneery on civil law. “Interrogatory are unknown at Common Law and Englishmen and Common layers have an aversion to them, if not an abhorrence of them”.

As recently as 1993 France was still defending its use of ex-parte testimony before the European Court of Human Rights, arguing that the defendant’s accusers in a drug-trafficking case had “a legitimate interest in remaining anonymous and that the defendant’s rights were adequately protected so long as the judge “held hearings which enabled him to satisfy himself” that the witnesses stood by their statements. 

Should we have loosened up our Confrontation Clause in light of foreign opinion on the subject? France permits suits against the executive branch only in an executive branch court, the Conseil d’Etat, whose members are appointed and promoted by the executive, and who regularly alternate between performing executive functions and adjudicating the lawfulness of executive functions. Other European countries have somewhat similar systems, where the extent of their participating in executive functions may be more limited. This is a practice that Tockville contrasted unfavorably with ours as long ago as 1835. Should we change our mind? 

In number 46 of the Federalist James Madison speaks contemptuously of the governments of Europe, which are “afraid to trust their people with arms”. Should we revise the 2nd Amendment, because of what these other countries think?

In November 2002 the Council of Europe approved an “additional protocol to the convention on cyber crime”. That would make it illegal to distribute anything on line, which “advocates, promotes or incites hatred or discrimination”. The Spokesman for the United States Department of Justice said, quite correctly, that this country could not be a party to such a treaty because of the 1st Amendment. If all of Europe thinks that such a provision does not unduly limit speech, should we reconsider? And I could go on. 

If there was any thought absolutely foreign to the founders of our country, surely it was the notion that we, Americans, should be governed the way Europeans are and nothing has changed. I dare say that few of us Americans would want our life or liberty subject to the disposition of French or Italian criminal justice. Not because those systems are unjust, but because we think ours is better. What reason is there to believe that other dispositions of a foreign country are so obviously suitable to the morals and manners of our people, that they can be judicially imposed through Constitutional adjudication? And is it really an appropriate function of Judges to say, which are and which aren’t.

Believe or not, Prof. Klein is right, I am far from an enemy of comparative studies or of Europeans. I used to teach Comparative Law and I believe we have much to learn from the practices and the experiences of other countries, particularly other countries of the West. Comparative study is useful, however, not as a convenient means of facilitating judicial updating of the United States Constitution, but as a source of example and experience that we may use Democratically to change our laws or even, if it is appropriate, Democratically to change our Constitution. Thank you. 

Mr. Aharon Barak - Supreme Court of Israel:   

Greetings to the Fulbright program on its 50th anniversary. The Fulbright program has spread knowledge throughout the world. It has brought us closer to a better understanding of American society. For this we thank Fulbright, for this I thank Fulbright, having benefited from a Fulbright scholarship in 66-67, as a young scholar at Harvard Law School.


I would like to greet Justice Scalia. He is one of the most writing figures in American legal history. He is profoundly analytical and has a sense of history. No one has affected the development of American Law more than he has in the last 20 years, since he was appointed to the Supreme Court. 

Our views are different on many subjects, as you will immediately hear. Some of these differences reflect the different role of the Supreme Court in American society and the Supreme Court in our society. Some of them reflect opposing theoretical views regarding the role of a judge in a society. However, I have always admired his independence, his willingness to go against the stream and his persistence in legal positions he sees as correct, even if they are unpopular. So Justice Scalia, welcome to Israel. 

My remarks will deal with three subjects. First, defining the problem and the disagreement about Comparative Law. Second, observing the direct relationship between the disagreement about Comparative Law and systems of interpretation. Third, arguing that there is a close link between systems of interpretation and Constitutional theory in general and the role of the Judge within it, in particular. I shall finish my remarks by analyzing my judicial philosophy to the extent that it is relevant to our discussion today. 

So let me start with the definition of the problem. Law is a complex normative system. It has aspects, which are universal. It has aspects, which are particular. All would agree that there is nothing national in the theoretical question: What is law and what does philosophy of law teach us in understanding law. Also agreed that the specific arrangements regarding speed- limits on highways are particular.

The place for Comparative Law that is legal use and legal rules of an international or national legal system external to your own legal system varies of course according to the degree of universality or particularity of the problem at hand. No one claims that Comparative Law is irrelevant for understanding law’s phenomena. 

But a national jurist, a judge, a professor of law or an attorney is confronted with the need to understand a legal phenomena. For example, what is law? What is a right? What is a legal person? What is the relationship between law and morality? That jurist is certainly permitted and even it’s desirable to examine the understanding of legal phenomena and legal concept beyond his national framework. These are all universal aspects, which cross national borders and in order to understand them it is worthwhile to turn to all thought which has been developed on the subject, be it’s geographical origin as it may. 

So did our forefathers throughout the years and so did Holms, Cardozo, Pound, Hochfeld, Fuller, Luelin and many others. They did not shut themselves inside their national borders. The entire world was before them. They developed the jurisprudent and their legal concept according to the understanding against the background of human knowledge and human thought as they were at the time. 

So it should be and we wouldn’t it to be otherwise. We do not constantly invent the wheel and it seems that no one claims otherwise. I am sure that thus far Justice Scalia agrees with me. We can therefore remove this straw man from our path. What then is the disagreement? 

The disagreement is at the lower level of abstraction. It does not revolve around philosophy of law and jurisprudence. It deals mainly with the interpretation of text, and within this framework, mainly with the Constitutional interpretation and statutory interpretation. It seems that it has not yet penetrated in interpretation of contract and wills. A nice question, why? Of course determination of the level of abstraction is by no means simple marking the borders between different levels of abstraction of the issue of consultic comparative law is a very difficult task. And is itself surely controversial. 

Thus for example, where should categorize our rules of interpretation? Let us assume that we have agreed upon the proper level of abstraction. Let us assume that we are focusing on interpretation of the Constitution or of a Statute. What is the scope of disagreement? What are the boundaries, which define it? I would like to discuss three points on this subject.

First, it is undisputed that Comparative Law is never binding. When such law is binding it ceases to be comparative. Foreign law referred to pursuant rules of private international law is binding but is not comparative. Such is the following Common Law to which legal systems refer expressly. Such as was the case in America during the Colonial period and in Israel until 1980. 

Such is customary international law, which is according to common law system, part of the internal law with no need for legislation. And such also is the law of belligerent occupation in the framework of which Israel … (Cassette 2, side A) Let us remove a second straw man from our discussion. No one is claiming that Comparative Law is binding. 


Second, the question is not about the weight, which should be granted to Comparative Law. Even those who support consulting Comparative Law, like myself, do not view it’s weight as particularly great. According to their approach Comparative Law is one of a variety of considerations to be taken into account. Its weight is to be determined in relation to other considerations, which vary from case to case. 


For me Comparative Law acts as an experience, as an experienced friend. It makes me think better. It awakens in me the potential latent in my own system. It expands my thinking about possible arguments, legal trends and available decision-making structures. For me Comparative Law serves as a mirror. It makes me understand myself better. But it never binds. I don’t feel myself obliged to refer to it. It is like a good book or a good article, it’s weight is in its argument compared to other considerations. However, reference to Comparative law must be done very carefully. 


Comparative Law is not merely the comparison of laws. A useful comparison can exist only if the legal systems have a common ideological basis. The Judge must be sensitive to the uniqueness of each legal system. Nonetheless, when the Judge is convinced that the relative social, historical and the religious circumstances create a common ideological basis it is possible to consult a foreign legal system as a source of comparison and inspiration. 


The supporters of the other approach, including Justice Scalia, as you have just heard him, do not claim that Comparative Law is of slight weight. They claim that it has no weight at all on the normative level. Although one may consult it in order to examine whether a certain solution works de-facto. According to that approach, even if the use of Foreign Law is prohibited, the use of foreign experience is permitted. 


Third, the question of consulting Foreign Law arises only in hard cases, and Ruth defined a hard case, though my definition is a little different, I think. It arises only when the Judge has discretion. It exists only when there is an option of choosing between two possible solutions. Only in such a state of affairs arises the question whether in the choice the Judge makes between proper possibilities the Judge is permitted to take account of the open chosen in a Foreign Law.


Absent discretion Foreign Law might be relevant to the amendment of the Constitution or a Statute, but not to the interpretation of those documents. Thus, for example, one is not to consult Foreign Law on the question whether a 30 year old person or a 40 year old person can run for the President of the United States. Interpretation of the Constitution presents only one possibility, I think it’s 35, if I am not mistaken and being 30 or 40 years old does not fall within that possibility.


Comparative Law has no place in solving that question. However, when there is more than one possibility Foreign Law may be consulted. It is consulted not for the purpose of changing the existing text, rather for understanding it. The answer to the question, whether the interpretive problem before the Judge has only one solution or whether the Judge is confronted by a situation of discretion has to be answered within the interpretive system the Judge is using. 


In many cases what seems to have only one solution and no discretion is involved by using one interpretive system, is viewed a discretional situation if another system of interpretation is used. One can argue of course, jurisprudencially that discretionary situations do not exist. That within every given system of interpretation there is always only one moral discretionary solution. I don’t know any serious legal philosopher that takes that view. 


Even Dworkin does not make such an argument and I am sure that Justice Scalia does not believe that there is no discretion in interpretation. His greatness as an interpreter comes from his wise choice. If there is no choice even the horse of Caligula can be a Judge. Of course, the existence of discretion does not mean the recognition of unlimited discretion. Judicial discretion is always limited. It is subject to both procedural and substent in restrictions. Whenever judges exercise choice they remain always within the confines of society, a legal system and a judicial tradition.


Against the background of that analysis, the question before us becomes clearer. The question is thus this: When a Judge stands before a choice between a number of normative solutions, if each of which is permissible according to the system of interpretation the Judge is using, is the Judge permitted to consult and grant some measure of weight to Comparative Law? In terms familiar to us the question is, and I think it is so presented by Justice Scalia, whether Comparative Law is relevant. The question is one of admissibility, not of weight.


I turn now to the relationship between a given theory of interpretation and the use of Comparative Law in Constitutional and Statutory interpretation. Is Comparative Law relevant to the interpretation of a Constitution? The answer is derived from one system of interpretation regarding interpretation of Constitution. Take intentionalism for example. According to that interpretative doctrine, in its pure form, the legal text, the Constitution in this case, is to be interpreted according to the intent of the offer. 

The subjective intent of the framers of the Constitution is the sole detriment. I assume that the supporters of that doctrine will turn to Comparative Law only when it calls for by the intent of the framers of the Constitution. 

What says originalism? Well, you have heard Justice Scalia but let me guess what he thinks about it. So what says originalism? According to that interpretive doctrine, Justice Scalia’s doctrine, the Constitution is to be understood not by the intent of the framers but according to the reading of the constitutional text at the time of its adoption. To the extent that Comparative Law influences the meaning of the constitutional text at the time of its conclusion it is taken into account.

Therefore, Comparative Law, which was developed after the Constitution was adopted, which naturally was not considered by reader at the time the Constitution was adopted is not relevant. This interpretive approach, which focuses itself upon the time that the Constitution was framed does not accept the idea of the living Constitution. Well, we heard it very clearly and does not see as relevant modern use, whether those developed in America itself or those developed in Comparative Law. And what does our purposevism say?

Well, this I have, Justice Scalia, I am sure you don’t know about purposevism too much as we see it, so let- 

Justice Antonin Scalia:

I went to Harvard too. 

Justice Aharon Barak: 

No, no, no. It’s not Harvard purpose. It’s not. That’s it. So let me tell you what our theory of purpose is. It says in short that the Constitution of Israel, those are the basic laws, is to be understood according to the reasonable reader of the Constitution and the Basic Laws today. The Constitution is to be interpreted according to its purpose. The purpose of a text is a normative concept. It is a legal construction. The author of the text created the text. The purpose of the text is not part of the text itself. 


The Judge formulates the purpose based on information about the intent of the text author, subjective purpose, intentionalism, usually on a very high level of abstraction and only if truly available and the values of the legal system, objective purpose. Those values can be learned from the understanding at the time of creation of the Constitution as a whole. Here it accepts originalism. It may also be learned from Constitutional amendments made later, from judgments interpreting the Constitution over the years, from basic values of the system and from comparative law.


In shaping the ultimate purpose of a Constitutional text, decisive weight is given to the objective purpose. Only then can the Constitution fulfill its aim. Only then can it guide human behavior over generations of social change. Only then can the Constitution respond to modern needs. Only then can it balance the past, present and future. The past guides the present but it does not enslave it. 


Fundamental social perspective we drew life from the past and are interwoven into social legal history, find modern expression in the old Constitutional text. According to purposivism, comparative Law is relevant in determining the objective purpose of the Constitution. 

Democratic countries have several fundamental principles in common. As such legal institutions often fulfill a similar function across countries. From the purpose that one gives Democratic legal system attributes to a Constitutional arrangement one can learn about the objective purpose of that constitutional arrangement in another legal system. 

Indeed, Comparative Constitutional Law is a good source of expending horizons and cross-fertilization of ideas across legal systems. This is clearly the case when the constitutional text of one country has been influenced by the constitutional text of another. But even in the absence of any direct or indirect influence of one constitutional text on another, there is still basis for interpretive inspiration. 

An example is where the constitution refers expressly to Democratic values or Democratic societies, as does the Canadian Charter. But even without such reference, the interpretive influence of Comparative Law is proper. This is the case with regard to determine the scope of Human Rights, resolving particular difficult issues such as abortion and the death penalty and determining Constitutional remedies.

Nonetheless, as we have seen, interpretive inspiration is only proper if there is an ideological basis common to the two legal systems and a common alliance to basic Democratic principles. A common basis of Democracy is, however, a necessary but insufficient condition for comparative analysis. As judges we must also examine whether there is anything in the historical development and social conditions that make the local and the foreign system different enough to render interpretive inspiration in practical law.

But when there is an adequate similarity, interpretive inspiration is proper, this is the case with regard to inspiration from the law of another Democratic country. It is also the case with regard to interpretive inspiration from international law, as various international conventions share constitutional values. These conventions influence the formation of the objective purpose of different constitutional text. The case law of international and national courts that interpret these conventions ought to serve as a basis for the interpretation of the Constitution of various nations. 

What is the role of Comparative Law in the interpretation of Statutes? Intention seeks out the intent of the legislature. To the extent that this intent leads to Comparative Law, intention it’s recognized the relevance of comparative Law. 

The originalist does not consider the intent of the legislature whatsoever. From the originalist’s point of view the question is not what the legislature intended, rather what the legislator said. This question is to be and sought according to the understanding at the time of legislation. According to this approach it is appropriate in statutory interpretation to consider Comparative Law, which was in the consciousness at the time of legislation. Comparative Law developed later is not to be considered. This approach does not accept the interpretive view that Statutes are always speaking. 

Modern view, whether those developed in American law or those developed in Comparative Law are not relevant. The purposivist interprets Statutes according to its purpose. The purpose/ of a Statute is the interests, goals, values, aims, policies and functions the Statute is designed to accomplish. It is the ratiolegis. It is composed of subjective and objective purpose. 

The subjective purpose is the intent of the legislature. This is the common purpose on a high level of abstraction behind the Statute. It should be learned from the Statute as a whole. It may be learned from reliable legislative history. Those are very often not available, and here I agree with Justice Scalia. In that case they should be ignored. 

The objective purpose is what the Statute is designed to actualize a Democracy. On this high level it focuses on the nature of the matter regulated by the Statute, deriving objective purpose on the type of Statute in question. On its highest level of abstraction the objective purpose of the Statute derives from the fundamental principles of the legal system, presented as rebut able presumptions at the time of interpretation. 

Thus interpretation is dynamic. The Statute always speaks. The ultimate purpose of a Statute combines both the subjective and the objective purposes, taken into account the type of the Statute. According to purposivism Comparative Law is relevant. It is a source of information about objective purpose of the Statute. This is the case with regard to both specific purpose or micro comparison and the general purpose of macro comparison of the Statute. The comparison is relevant even if it’s clear that the legislature was not inspired by Foreign Law. 

In looking for specific statutory purpose the judge may be inspired by a similar Statute in a foreign Democratic legal system. This is so when the Judge wishes to learn the purpose underlying legislation that regulates a legal institution such as sale, an agency, a lease. The Judge does not seek out the details of the Foreign Law, rather, he examines the functions that the legal institution fulfills in the two systems. If there is a similarity in the functions the Judge may find interpretive ideas about the objective purpose of the legislation.

Moreover, it is possible to use comparative law for other national system and from international law to determine the general objective purpose that reflects the basic principles of the system. Again, however, this comparative analysis is possible only if the two legal systems share a common ideological basis. 

Well, what is the conclusion arising from my analysis? The conclusion is that the question of the relevance of Comparative Law in Constitutional and Statutory interpretation does not stand alone on its own feet. When Justice Scalia says that Comparative Law is not relevant, he is expressing a consistent approach derived from his interpretive approach. One who accepts originalism as a proper system of interpretation, indeed must reach a conclusion that development which took place inside the legal system or in Comparative Law, after the creation of the Constitution or the Statute are not relevant to the interpretation of that Constitution or Statute. 

To the same extent for one who believes, as I do, that the proper interpretation is purposive interpretation, the logical conclusion is the development inside the State and in Comparative Law outside the State, which occurred after the creation of the Constitution or the Statute are relevant. Thus there is no real point in dealing with the question of the relevance of Comparative Law without dealing with the interpretive approach from which it stems. 

The claim of mine can be explained through an analysis of a number of arguments raised by the originalist - some of them raised by Justice Scalia today and some of them were not. One argument is the following: A Judge is also right to interpret the Constitution or Statute. He is not authorized to alter them. Granting relevance to Comparative Law means changing the Constitution or the Statute, not interpreting it. The Judge is not authorized to do so. That would be a violation of the principle of separation of power. 

Well, that argument is correct according to its own assumptions. A Judge certainly is not authorized to alter the Constitution or the Statute he interpreted. And if considerations of Comparative Law brings about an alteration of the text and not an understanding of it, the Judge is not authorized to do so.

However, one who supports another interpretive approach such as intentionalism or purposive interpretation does not see that approach as causing any alteration of the text. According to that approach, consideration of Comparative Law brings about understanding of the text, not alteration of it. It is actually the ignoring of Comparative Law, which impaired the interpretive process. Indeed, both justice Scalia and I agree that a Judge is authorized to interpret the Constitution and Statute and is not authorized to alter them. 

The difference between us regarding Comparative Law is that he sees consideration of Comparative Law as alteration of the text and not interpretation of it. And I see it as interpretation of the text. This disagreement cannot be solved by dealing with the issue of Comparative Law itself, nor can it be solved by the approach, which in itself is correct, that a Judge is authorized to interpret the text, yet not to alter it. This disagreement must be solved by confronting the interpretive views themselves, intentionalism, originalism or purposivism and not their by-products.

Another argument raised by originalists is the following: It is undemocratic for a Judge to apply Foreign Law to his society, which have not undergone the Democratic process of its legal system. With that I also agree. One wishing to introduce Foreign Law into national law must generally speak: Go through Democratic process of Constitutional Amendment or of legislation. However, this argument is relevant to Comparative Law only from the point of view of originalism. 

From the point of view of other systems of interpretation, such as intentionalism or purposivism consideration of Foreign Law does not introduce a foreign element into the legal system, rather merely provides understanding of the national law. No one claims that the use of the dictionary in order to understand the Constitution or Statutes while a Democracy-

