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My remarks will deal with three subjects: First, defining the problem and the disagreement about comparative law. Second, observing the direct relationship between the disagreement about comparative law and systems of interpretation. Third, arguing that there is a close link between systems of interpretation and constitutional theory, in general, and the role of the judge within it, in particular. I shall finish my remarks by analyzing my judicial philosophy to the extent that it is relevant to our discussion today. So let me start with the definition of the problem. 

A. Defining the Problem


1. The Universal and the Particular

The law is a complex normative system.  It has aspects which are universal.  It has aspects which are particular.  All would agree that there is nothing "national" in the theoretical question "what is law, and what does philosophy of law teach us in understanding law?” All would also agree that the specific arrangements regarding speed limits on the highways are particular.  The place for comparative law – that is, legal views and legal rules of an (international or national) legal system external to your own legal system – varies, of course, according to the degree of universality or particularity of the problem at hand.  No one claims that comparative law is irrelevant for understanding law's phenomena.  When a national jurist – a judge, a professor of law, or an attorney – is confronted with the need to understand a legal phenomenon - for example, "what is law?"; "what is a right?"; "what is a legal person?"; "what is the relationship between morality and law?" – that jurist is certainly permitted, and it is even desirable, to examine the understanding of legal phenomena and legal concepts beyond his national framework.  These are all universal aspects which cross national boundaries, and in order to understand them, it is worthwhile to turn to all thought which has been developed on the subject, be its geographical origin as it may.  So did our forefathers throughout the years.  And so did Holmes, Cardozo (judges), Roscoe Pound, Hohfeld, Fuller, Llewellyn (professors), and many others.  They did not shut themselves inside of their national borders.  The entire world was before them.  They developed their jurisprudence and their legal concepts according to their understanding, against the background of human knowledge and human thought as they were at the time.  So it should be, and we wouldn't want it to be otherwise.  We do not constantly reinvent the wheel, and it seems that no one claims otherwise. I am sure that thus far Justice Scalia agrees with me.  We can, therefore, remove this straw-man from our path. 


2. The Disagreements

What, then, is the disagreement? The disagreement is at a lower level of abstraction.  It does not revolve around Philosophy of Law or Jurisprudence. It deals mainly with the interpretation of texts, and within that framework, mainly with constitutional interpretation and statutory interpretation. It seems that it has not yet penetrated in interpretation of contracts or wills. And I shall add to the disagreement: the development of the common law, in common law countries. Of course, determination of the level of abstraction is by no means simple. Marking the borders between different levels of abstraction, on the issue of consulting comparative law, is a difficult task, and is itself surely controversial. Thus, for example, where shall we categorize our rules of interpretation? 


Let us assume that we have agreed upon the proper level of abstraction.  Let us assume that we are focusing on the interpretation of a constitution or a statute, or on the development of common law.  What is the scope of the disagreement? What are the boundaries which define it?  I would like to discuss three points on this subject:

First, it is undisputed that comparative law is never binding.  When such law is binding, it ceases to be comparative.  Foreign law referred to pursuant to rules of private international law is binding, but is not comparative; such is foreign common law to which the legal system refers expressly (such as was the case in America during the colonial period, and in Israel until 1980); such is customary international law, which is, according to common law systems, part of the internal law, with no need for legislation; and such also is the law of belligerent occupation, in the framework of which Israel acts in the occupied territories.  There are a number of intermediate situations, but for the most part, we assume, for the purpose of the question before us, that comparative law is foreign law.  It is not binding.  Its sole force – if it has force at all – is the inspiration which can be gleaned from it.  Thus, let us remove a second straw-man from our discussion. No one is claiming that comparative law is binding.

Second, the question is not about the weight which should be granted to comparative law.  Even those who support consulting comparative law, like myself, do not view its weight as particularly great.  According to their approach, comparative law is one of a variety of considerations to be taken into account.  Its weight is to be determined in relation to the other considerations, which vary from one case to another. For me, comparative law acts as an experienced friend. It makes me think better; it awakens in me the potential latent in my own system; it expands my thinking about possible arguments, legal trends and available decision-making structures. For me, comparative law serves as a mirror. It makes me understand myself better. But it never binds; I don’t feel myself obliged to refer to it. It is like a good book or a good article. Its weight is in its arguments compared to other considerations. However, reference to comparative law must be done very carefully.  Comparative law is not merely the comparison of laws.  A useful comparison can exist only if the legal systems have a common ideological basis.  The judge must be sensitive to the uniqueness of each legal system.  Nonetheless, when the judge is convinced that the relative social, historical, and religious circumstances create a common ideological basis, it is possible to consult a foreign legal system as a source of comparison and inspiration. The supporters of the other approach, including Justice Scalia, do not claim that comparative law is of slight weight.  They claim that it has no weight at all on the normative level, although one may consult it in order to examine whether a certain solution works, de facto.  According to that approach, even if the use of foreign law is prohibited, the use of foreign experience is permitted.  


Third, the question of consulting foreign law arises only in hard cases.  It arises only when the judge has discretion.  It exists only when there is an option of choosing between two possible solutions.  Only in such a state of affairs arises the question whether, in the choice the judge makes between the proper possibilities, the judge is permitted to take into account the option chosen in the foreign law.  Absent discretion, foreign law might be relevant to the amendment of the constitution or a statute, but not to the interpretation of those documents.  Thus, for example, one is not to consult foreign law on the question whether a 30 year old person, or a 40 year old person, can run for President of the United States.  Interpretation of the Constitution presents only one possibility (35), and being 30 or 40 years old does not fall within that possibility. Comparative law has no place in solving that question. However, when there is more than one possibility, foreign law may be consulted. It is consulted, not for the purpose of changing the existing law, rather for understanding it. The answer to the question whether the interpretative problem before the judge has only one solution, or whether the judge is confronted by a situation of discretion, has to be answered within the interpretive system the judge is using. In many cases, what seems to have only one solution and no discretion is involved by using one interpretive system, is viewed as a discretionary situation if another system of interpretation is used. One can argue, of course, jurisprudentially, that discretionary situations do not exist; That within every given system of interpretation, there is always only one non-discretionary solution. I do not know any serious legal philosopher that takes that view. Even Professor Dworkin does not make such an argument. And I am sure that Justice Scalia does not believe that there is no discretion in interpretation. His greatness as an interpreter comes from his wise choice. If there is no choice, even the horse of Coligula can be a judge. Of course, the existence of discretion does not mean the recognition of unlimited discretion. Judicial discretion is always limited. It is subject to both procedural and substantive restrictions. Whenever judges exercise a choice, they remain always within the confines of a society, a legal system and a judicial tradition.  


Against the background of that analysis, the question before us becomes clearer.  The question is this: when a judge stands before a choice between a number of normative solutions, each of which is permissible according to the system of interpretation the judge is using, is the judge permitted to consult and grant some measure of weight to comparative law?  In terms familiar to us, the question is – and so it is also presented by Justice Scalia – whether comparative law is relevant.  The question is one of admissibility and not one of weight. 


3. Comparative Common Law 
I shall start the discussion with this question of relevance with a detour to the common law itself.  A judge stands before a number of possible solutions, in an issue which is determined entirely in his country's common law.  Is the judge permitted to turn – as a normative factor assisting his decision – to comparative law?  An Australian judge must decide whether an occupier of land is liable in tort toward a trespasser.  An American judge must decide a question of product liability in tort law.  A United Kingdom judge must decide whether there is a tort law duty of care in nervous shock cased. Each of these judges must decide what the common law is, when common law human rights clash with each other.  In each of these cases, and many others, we are dealing with law which has been developed for centuries by the judges themselves.  Is it permissible, in the continued development of the common law, to turn to foreign common law?  

I am sure that  Justice Scalia agrees with me that there is nothing preventing a common law judge from turning to foreign law in the development of the common law. In fact, it fits his theory nicely. So both of us agree that the foreign is relevant.  Indeed, the common law world has common sources.  Judges in all common law countries always turned to English law.  The great American common law judges – including Holmes, Cardozo, and Traynor – turned to English common law in developing American common law.  Many of the judges in all common law countries turn to American common law for inspiration for their case-law.  The arguments against turning to comparative law in constitutional or statutory interpretation, are not relevant when the issue is turning to comparative law in developing the common law.  The view at the foundation of this approach is apparently that common law is law which is created by judges.  The democratic argument, derived from separation of powers, that judges cannot change the constitution or statutes by way of interpretation, does not apply to law which was created by judges in the first place.  Indeed, the judges created the common law, and within the frameworks set out by the common law, they have discretion to develop it.  Of course, great caution is needed in consulting foreign common law, but that is an issue of the weight of the foreign law and not of its very relevance.  


If I am correct regarding the status of comparative law in the development of the common law, then the door is open to seeking out inspiration in comparative law, regarding the proper system of interpretation of constitutions and statutes.  The reason for that proposition is the following: The interpretative approach regarding constitutional or statutory interpretation is not a part of the constitution or the statutes.  It is a rare case when a constitution provides rules for its own interpretation.  Statutes also rarely set out rules for their own interpretation.  The interpretation statutes common in many countries do not usually determine rules for interpreting statutes.  They are actually intended to restrict interpretative freedom, by defining meanings for terms in statutes.  This approach – by which the rules of interpretation are not expressly legislated – is practiced also in the countries on the Continent.  The German B.G.B., the French Code Civil and the Italian Codice Civile do not determine rules for their own interpretation or for the interpretation of statutes.  The constitutions of the United States, Germany, France, and Italy do not determine rules for their own interpretation.  Indeed, rules of interpretation are primarily judge -made rules.  Originalism, which Justice Scalia supports, is not written in the American Constitution.  It is a judicial creation, regarding the interpretation of the American Constitution.  Nor is intentionalism written in the U. S. Constitution.  Needless to say, our purposivism is written neither in the U.S. Constitution nor in our basic laws.  


If I am correct regarding the relevance of comparative law in formulating the approach for constitutional and statutory interpretation, and if I am correct that the shaping of rules of interpretation are part of the common law of the system, and if within the common law comparative law is relevant, then it is appropriate for an American judge of the highest instance to grant weight to the following normative fact: the question whether comparative law is relevant in constitutional or statutory interpretation does not raise any interpretative difficulty in most of the countries which belong to western civilization.  I know of not even one judgment of a constitutional or supreme court of a legal system belonging to western civilization, which determined that comparative law is irrelevant to constitutional or statutory interpretation.  Of course, that normative fact is not binding; it may be that all of the western world is wrong, and there have already been such situations in our history. It is true that America is unique in having a stable constitutional structure for more than two hundred years. But still it seems to me that those of America's judges who believe that comparative law is irrelevant in constitutional or statutory interpretation, must take that normative fact into account.  They should have second thoughts on the issue.  They must ask themselves if they haven't gone too far in their approach.


B. Comparative Law and Interpretive Systems

I turn now to the relationships between a given theory of interpretation and the use of comparative law in constitutional and statutory interpretation.



1. Comparative Law in Constitutional Interpretation

Is comparative law relevant to the interpretation of the constitution?  The answer is derived from ones system of interpretation regarding interpretation of the constitution.  Take Intentionalism for example.  According to that interpretative doctrine, in its pure form, the legal text – the constitution in this case – is to be interpreted according to the intent of its author.  The subjective intent of the framers of the constitution is the sole determinant.  I assume that the supporters of that doctrine will turn to comparative law only when that is called for by the intent of the framers of the constitution.

  What says originalism?  According to that interpretative doctrine – which is Justice Scalia's doctrine - the constitution is to be understood, not by the intent of the framers, but according to the reasonable reading of the constitutional text at the time of its adoption. To the extent that comparative law influences the meaning of the constitutional text at the time the constitution was adopted, it is to be taken into account.  Therefore, comparative law which was developed after the constitution was adopted, which, naturally, was not considered by the reasonable reader at the time the constitution was adopted, is not relevant.  This interpretive approach, which focuses itself upon the time that the constitution was framed, does not accept the idea of the living constitution, and does not see as relevant modern views – whether those developed in America itself or those developed in comparative law.  

And what does our Purposivism say?  It says, in short, that the constitution  of Israel -  those are the basic laws - is to be understood according to the reasonable reader of the constitution and the basic laws today.  The constitution is to be interpreted according to its purpose. The purpose of a text is a normative concept. It is a legal construction. The author of the text created the text. The purpose of the text is not part of the text itself. The judge formulates the purpose based on information about the intent of the text’s author (subjective purpose; intentionalism) – usually on a very high level of abstraction and only if truly available - and the values of the legal system (objective purpose). Those values can be learned from the understanding at the time of creation of the constitution as a whole (orignalism); It may also be learned from constitutional amendments made later; from judgment interpreting the constitution over the years; from basic values of the system and from comparative law. In shaping the ultimate purpose of a constitutional text, decisive weight is given to the objective purpose. Only then can the constitution fulfill its aim; only then can it guide human behavior over generations of social change; only then can the constitution respond to modern needs; only then can it balance the past, present, and future. The past guides the present, but it does not enslave it. Fundamental social perspectives – which draw life from the past and are interwoven into socio-legal history – find modern expression in the old constitutional text. 
According to Purposivism, comparative law is relevant in determining the objective purpose of a constitution.  Democratic countries have several fundamental principles in common.  As such, legal institutions often fulfill similar functions across countries.  From the purpose that one given democratic legal system attributes to a constitutional arrangement, one can learn about the objective purpose of that constitutional arrangement in another legal system.  Indeed, comparative constitutional law is a good source of expanded horizons and cross-fertilization of ideas across legal systems.  This is clearly the case when the constitutional text of one country has been influenced by the constitutional text of another.  But even in the absence of any (direct or indirect) influence of one constitutional text on another, there is still a basis for interpretive inspiration.  An example is where a constitution refers expressly to democratic values or democratic societies (as is the case of Canada).  But even without such a reference, the interpretive influence of comparative law is proper.  This is the case with regard to determining the scope of human rights, resolving particularly difficult issues such as abortion and the death penalty, and determining constitutional remedies. 
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Nonetheless, as we have seen, interpretive inspiration is only proper if there is an ideological basis common to the two legal systems and a common allegiance to basic democratic principles.  A common basis of democracy is, however, a necessary but insufficient condition for comparative analysis.  As judges, we must also examine whether there is anything in the historical development and social conditions that makes the local and the foreign system different enough to render interpretive inspiration impracticable.  But when there is an adequate similarity, interpretive inspiration is proper.  This is the case with regard to inspiration from the law of another democratic country.  It is also the case with regard to interpretive inspiration from international law, as various international conventions enshrine constitutional values.  These conventions influence the formation of the objective purpose of different constitutional texts.  The case law of international and national courts that interpret these conventions ought to serve as a basis for the interpretation of the constitutions of various nations.



2. Comparative Law in Statutory Interpretation

What is the role of comparative law in the interpretation of a statute?  Intentionalism seeks out the intent of the legislature.  To the extent that this intent leads to comparative law, intentionalism recognizes the relevance of comparative law.  The Originalist does not consider the intent of the legislature whatsoever.  From the originalist point of view, the question is not what the legislature intends, rather what the legislature said.  This question is to be answered according to the understanding at the time of legislation.  According to this approach, it is appropriate, in statutory interpretation, to consider comparative law which was in the consciousness at the time of legislation.  Comparative law developed later is not to be considered.  This approach does not accept the interpretative view that statutes are "always speaking".  Modern views – whether those developed in American law or those developed in comparative law – are not relevant.  

The Purposivist interprets a statute according to its purpose.  The purpose of a statute is the interest, goals, values, aims, policies, and functions that the statute is designed to accomplish. It is the ratio legis. It is composed of subjected and objective purpose. The subjective purpose is the intent of the legislature. This is the common purpose on a high level of abstraction behind the statute. It should be learned from the statute as a whole. It may be learned from reliable legislative history. Those are very often not available. In that case they should be ignored. The objective purpose is what the statute is designed to actualize in a democracy. On its high level it focuses on the nature of the matter regulated by the statute, deriving objective purpose form the type of statute in question. On its highest level of abstraction, the objective purpose of the statue derives from the fundamental principles of the legal system - presented as rebuttable presumptions – at the time of interpretation. Thus, interpretation is dynamic. The statute always speaks. The ultimate purpose of a statute combines both the subjective and the objective purposes, taking into account the type of statute.

According to Purposivism, comparative law is relevant. It is a source of information about the objective purpose of the statute. This is the case with regard to both the specific purpose or microcomparison, and the general purpose, or macrocomparison, of the statute.   The comparison is relevant even if it is clear that the legislature was not inspired by foreign law.  In looking for the specific statutory purpose, the  judge may be inspired by a similar statute in a foreign democratic legal system.  This is so when the judge wishes to learn of the purpose underlying legislation that regulates a legal “institution,” such as a sales agency or a lease.  The judge does not seek out the details of the foreign laws.  Rather, he examines the function that the legal institution fulfills in the two systems.  If there is a similarity in the functions, the judge may find interpretive ideas about the objective purpose of the legislation.  An example of this potential use is the principle of good faith in executing a contract.  To the extent that this principle fulfills a similar function in different legal systems, it is possible to use the law of a foreign system to discern the purpose that underlies the principle of good faith in local law.  Moreover, it is possible to use comparative law — from other national systems and from international law — to determine the general objective purpose that reflects the basic principles of the system.  Again, however, this comparative analysis is possible only if the two legal systems share a common ideological basis.

3. The Relevance of Comparative Law Derives from the Interpretive System


What is the conclusion arising from this analysis?  The conclusion is that the question of relevance of comparative law in constitutional and statutory interpretation does not stand alone on its own feet.  When Justice Scalia says that comparative law is not relevant, he is expressing a consistent approach derived from his interpretative approach.  One who accepts originalism as a proper system of interpretation indeed must reach the conclusion that developments which took place inside the legal system or in comparative law after the creation of the constitution or the statute, are not relevant to the interpretation of that constitution or statute.  To the same extent, for one who believes, as I do, that the proper interpretation is purposive interpretation, the logical conclusion is that developments inside the state and in comparative law outside the state, which occurred after the creation of the constitution or the statute, are relevant.  Thus, there is no real point in dealing with the question of the relevance of comparative law without dealing with the interpretative approach from which it stems.  This claim of mine can be exemplified through analysis of a number of arguments raised by an originalist.


One argument is as follows: a judge is authorized to interpret the constitution, or statutes.  He is not authorized to alter them.  Granting relevance to comparative law means changing the constitution or the statute, not interpreting it.  A judge is not authorized to do so. That would be a violation of the principle of separation of powers.  That argument is correct according to its own assumptions.  A judge certainly is not authorized to alter the constitution or the statutes he interprets, and if consideration of comparative law brings about an alteration of the text and not an understanding of it, the judge is not authorized to do so.  However, one who supports another interpretative approach, such as intentionalism or purposive interpretation, does not see that approach as causing any alteration of the text.  According to that approach, consideration of comparative law brings about understanding of the text, not alteration to it.  It is actually the ignoring of comparative law which impairs the interpretative process.  Indeed, both Justice Scalia and I agree that a judge is authorized to interpret the constitution and statutes, and is not authorized to alter them.  The difference between us regarding comparative law is that he sees consideration of comparative law as alteration of the text and not interpretation of it, and I see it as interpretation of the text.  This disagreement cannot be solved by dealing with the issue of comparative law itself.  Nor can it be solved by the approach – which is itself correct – that a judge is authorized to interpret a text, yet not to alter it.  This disagreement must be solved by confronting the interpretative views themselves – intentionalism, originalism or purposivism – and not their byproducts.


Another argument is as follows: it is undemocratic for a judge to apply foreign laws to his society, which have not undergone the democratic process of its legal system.  With that I also agree.  One wishing to introduce foreign law into national law must, generally speaking, go through the democratic process of constitutional amendment (in the case of a constitution) or of legislation (in the case of a statute).  However, this argument is relevant to comparative law only from the point of view of originalism.  From the points of view of other systems of interpretation, such as intentionalism or purposivism, consideration of foreign law does not introduce foreign law into the legal system, rather merely provides understanding of the national law.  No one claims that the use of the dictionary in order to understand the constitution or statutes violates democracy, despite the fact that the dictionary is not part of the constitution or statutes.  The use of a dictionary is consistent with democracy, since such use is intended to clarify what the constitution and statutes provide.  Originalism does not claim that Blackstone was elected in a democratic election in America.  Despite that, originalism refers to that source, as it is an interpretative mechanism for understanding the creation of the democratic body.  From the point of view of intentionalism, the subjective intent of the creator of the text does not replace the constitution or the statutes.  It only gives them meaning, and therefore does not contradict democracy; and the same goes for the purposivist interpretative method.  The relevance of developments which occurred after the creation of the constitution and statutes is only for the purposes of understanding the constitution and the statutes.  Indeed, the democratic argument does not lead us anywhere.  It is a third straw-man we should get rid of.


A third argument is as follows: in comparative law, one can find a wide variety of normative approaches.  The judge who turns to it chooses those which appeal to him, and does not turn to those he finds uncomfortable.  It is a matter of his discretion.  This is an undesirable situation, which contradicts democracy.  According to the argument, supporters of the relevance of comparative law actually support the expansion of judicial discretion.  My answer to this argument is threefold: first, it is impossible to build an interpretative approach without recognizing the legitimacy of judicial discretion within its framework.  It is a myth to think we can build any system of interpretation without it.  Take originalism.  What is a judge acting within such a framework to do, when there are a number of understandings of the text at the time of its creation?  How shall he decide between them?  And what shall he do when there is no reliable data on the understanding at the time of creation?  Second, in order to show that a system of interpretation increases or decreases the scope of judicial discretion, it is useless to focus on a particular issue, such as comparative law.  One must examine the system of interpretation in its entirety.  Such an examination may support a claim that the judge with the widest interpretative discretion is the judge who supports originalism.  The reason is as follows: that approach puts few restrictions upon the judge.  That judge is obligated by the lingual meaning of the text – both intentionalism and purposivism agree on that – and by the understanding at the time of its creation.  There are no real restrictions upon the understanding at the time of creation.  The understanding at the time of creation in fact becomes the understanding of today's judge, without any real restrictions upon that understanding.  Other systems of interpretation – so goes on such claim - although they expand the spectrum of considerations which may be considered – such as comparative law – at the same time limit interpretative freedom.  The judge must explain the reasoning for granting a certain weight to a certain consideration.  The requirement of explaining the reasoning, and the requirement that such reasoning be employed consistently in the framework of an accepted framework of rules, sets limitations upon the judge's discretion.  Is this claim true? I don’t know. It deserves very careful analysis, comparing the different systems of interpretations in terms of the judge’s discretion. Such analysis was not done yet. Therefore the claim that non-originalist interpretation means more discretion to judges is until now unfounded. It is a fourth straw-man. Third, the "choosing a friend out of the crowd" argument is an empty one.  All intellectual thought is based upon choice.  Does anyone seriously contend that if I refer to one book or article in writing a judgment, I must refer to all the other books or articles on the same subject?  The problem is not one of choice, rather one of explaining the reasoning behind the choice, and of making an accurate description of comparative law. One should just tell the truth.  


Thus, the only way to confront the question whether comparative law is relevant in constitutional and statutory interpretation is to confront the systems of interpretation from which the answers to that question are derived.  The real question then, is this: is originalism a proper interpretative method?  Are intentionalism or purposivism proper interpretative methods?  In this framework one can argue, for example, that originalism is proper, since one of its results is the irrelevance of comparative law.  To the same extent it is possible to argue for the other systems of interpretation, in light of their positions – positive or negative – on turning to comparative law.  Of course, these are not the only considerations in choosing between systems of interpretation. In my opinion they are surely but marginal considerations.  There are far more important arguments in favor of a system of interpretation, or against it, than the argument regarding comparative law.  


One may contend that my presentation of the subject is misguided, since the choice between the systems of interpretation is not a free one, as I present it.  According to that approach, there is only one true method of interpretation – originalism – and the judge must choose it.  I am convinced that that is not Justice Scalia's line of argument.  Indeed, Justice Scalia wrote in one of his articles that originalism "is the lesser evil".  He never wrote that originalism is the one and only truth.  Indeed, a text has no 'true' meaning.  We have no ability to compare the meaning of a text before and after its interpretation by focusing on its 'true' meaning.  All understanding results from interpretation, because we can access a text only after it has been interpreted.  There is no pre-interpretive understanding.  At best, we can compare different interpretations of a given text.  The most to which we can aspire is the 'proper' meaning – not the true meaning. 

C. Comparative Law, Systems of Interpretation and the Role of the Judge



1. The Goal of Interpretation

My point is thus, that the controversy about relevance of comparative law is futile. The real question is not the relevance of comparative law, but the properness of a given interpretative system. In order to answer that question we have to ask ourselves what goal we seek in interpretation. It is not enough to say that the goal of interpretation is to determine the normative message arising from a legal text. Why is tossing a coin no acceptable? We must decide, not just what interpretation is, but also why we do it. The reason that we interpret shapes the system of interpretation. What then is the goal of interpretation in law? The answer to that question cannot by fully examined today. Let me just make three observations.



2. Interpretation and Constitutional Law

First, my view is that the goal of interpretation in law is to achieve the objective (the purpose) of law. But what is the objective or purpose? Is it the intent of the creator of the text (intentionalism)? Is it the understanding of the text the time of its creation (originalism) or at its interpretation (purposivism)?  The proper place to seek an answer to those questions is within law itself. It is within constitutional law itself. An interpretive theory must derive from constitutional perspective. Different interpreters have different view about what constitutional law requires, but regardless of their views, they must consider constitutional factors, not merely social, jurisprudential or hermeneutic elements. We cannot formulate an interpretive viewpoint about the meaning of a constitution or a statute without resting it on a constitutional theory about the power and role of the creator of the text, and the values and principles that should safeguard in interpreting the author’s creation. That constitutional theory must also address the role of the judge as interpreter, and the limits of the judge’s discretion. The question thus is what is judge’s role in interpreting the constitution or a statute? In answering those questions, we rely on the fundamental constitutional perspective that shapes our society. We express fundamental perspectives on democracy, separation of powers, faith in the judiciary, constitutional and systematic structure, fundamental constitutional principles and human rights.



3. Interpretation and Democracy

Second, all constitutional theories have a common point of departure: democracy. For me, democracy is based on two core assumptions: First, democracy cannot exist without recognizing the sovereignty of the people and its right to choose representatives in regular and free elections (formal democracy); second, democracy cannot exist without recognizing fundamental constitutional values (separation of powers, rule of law, judicial independence), central to which are human rights (substantive democracy). Democracy has its own morality.


I am in favor of purposivism in interpretation because that system of interpretation gives full effect to the two assumptions on which democracy rests. I would not adopt a purposive system of interpretation without the core assumption of democracy.


I oppose originalism because it does not take democracy seriously enough. Originalism does not take formal democracy seriously, because it refuses to consider the subjective purpose – not even on a high level of abstraction – of the legislature. But a legislature passing a statute seeks to enact a policy. That policy requires us to consider the meaning of the statute. Yes, the policy is not part of the statute, but so are not the views of Blackstone. Even the American Realist emphasized that while a statute should not be interpreted according to the legislature’s intention, it should be interpreted according to the legislature’s general intention. Originalism does not take substantive democracy serious enough. It does not give expression to the basic modern values of society. It is not the lesser evil. It is not needed to protect the individual and the minority from the values of the majority. The values that should be expressed are the deep values of society as it moves through history. They are not results of public opinion surveys. They are not populism that envelops society. They are basic social perspectives that change their shape, but withstand the test of time. They reflect history – not hysteria. 


Furthermore, originalism relies on the understanding of the reader at the time of creation of the text.. This understanding cannot be entirely passive. A text does not initiate a conversation. It responds to the questions the reader asks of it. What does originalism ask the text? What does it seek to learn from it? Originalism agrees that a text cannot be understood out of context. It accepts dictionaries, other statutes of the same legislature, and interpretative canons as valid sources of context, but, inexplicably, it stops there. Why not consider the democratic values of the system in general, and human rights in particular, as part of the context framing our understanding of the text? In any case, determining the understanding of the reader means balancing – whether consciously or unconsciously – the values and principles relevant to resolving the interpretative problem. The reader of today, the judge, cannot dissociate himself from his legal community. He is always  acting within the framework of shared values and principles. Consciously or unconsciously the proper balance between them determines what constitutes a proper reading. Why is originalism unwilling to recognize this? Why allow – generally, unconsciously – interpretative intuition and a sense of language to suffice? Values and principles framed the text’s creation, and they frame its interpretation. Why not consciously recognize them as an indispensable device for understanding the text? 



4. Interpretation and the Role of Judges


Third, any constitutional theory – and thus any system of interpretation – has to have a proper understanding of the role of the judge in a democracy. What should be our judicial philosophy regarding the way we employ our discretion while we interpret constitutions or statutes? Do we have a judicial philosophy regarding our role as judges in a democratic state?  As the case of Justice Scalia and my case prove -  to these questions, different judges have different answers.  There is no consensus on the issue.  The differences between us stem from our education, the structure of our personalities, our reactions to the world around us, and our views on the world in which we live.  That reality is natural.  We would not want to change it.  Every judge is himself an entire world, and the world of each judge is different from the world of his fellows.  Pluralism of thought, not uniformity of thought, is what characterizes us.  We thus reflect – but do not represent – the disagreements in the societies in which we live.


What position does originalism adopt about the role of the judge? Originalism correctly asserts that judges are not agents taking orders from their principal. But why not view judges as faithful junior partners? There is no point in suspecting, every hour of every day, that judges will abuse their offices, because if that were true, originalism would not be able to restrain even those judges who adopt it. And, if originalism rejects the agency model, what model does it endorse? Is it the model of the judge as linguist? Would it matter to originalism if, instead of judges, linguists or reasonable people of the street engaged in interpretation? Originalism carves out a narrow, formalistic role for judges. Judges do not create new understanding of law in their interpretation. They simply declare existing understanding of law. Law, then, is static. In effect, we have returned to the view of the judge as the “mouth” of the legislator.
According to purposivism, the judge is the mouth of the legislature in many cases, but not in all cases.  When a judge has discretion, he does not merely declare what has been determined by the creator of the text.  Alongside with  declaration of the law, judges create new understanding of law.  The meaning of the constitution – though not its language - or the statutes - though not its language - prior to the judgment, and after it, are not identical.  Prior to the judgment there were, in hard cases, a number of possible solutions.  After the judgment, the law is as has been handed down in the judgment. The text was not changed.  The understanding of the constitution and of the statute has been changed.  New understanding of the unchanged text has been created. What is thus the role of the judge as interpreter? According to my approach, my role as a judge is twofold: first, bridging the gap between law and society, and second, defense of the constitution and of democracy.  The latter role is the most important one today. Indeed, if we wish to preserve democracy, we cannot take its existence for granted.  We must fight for it.  This is certainly the case for new democracies, but it is also true of the old and well-established ones.  The assumption that “it cannot happen to us” can no longer be accepted.  Anything can happen.  If democracy was perverted and destroyed in the Germany of Kant, Beethoven, and Goethe, it can happen anywhere.  If we do not protect democracy, democracy will not protect us.  I do not know whether the judges in Germany could have prevented Hitler from coming to power in the 1930s.  But I do know that a lesson of the Holocaust and of the Second World War is the need to enact democratic constitutions and ensure that they are put into effect by judges whose main task is to protect democracy.  It was this awareness that, in the post-World War II era, helped promote the idea of judicial review of legislative action and made human rights central.  It led to the recognition of defensive democracy and even militant democracy.  And it shaped my belief that the main role of the judge in a democracy is to maintain and protect the constitution and democracy. The protection of democracy is, I believe, a priority for many judges in modern democracies.  Legal scholars often explain this phenomenon as an increase in judicial power relative to other powers in society.  This change, however, is merely a side effect.  The purpose of this modern development is not to increase the power of the court in a democracy, but rather to increase the protection of democracy and human rights.  An increase in judicial power is an inevitable result, because judicial power is one of many factors in the democratic balance. Thus, purposive interpretation gives full effect to the proper role of a judge in modern democratic societies. It gives the judge the interpretive tools to protect both formal and substantive democracy. 
Final Remarks

I started with the question of the relevance of comparative law. I moved to the question of the proper interpretation. This question brought me to the role of interpretation and its place in constitutional theory. From there I moved to democracy and judicial philosophy. With my judicial philosophy I shall close my lecture. 

I do realize that my judicial philosophy has its critics. It clearly has its disadvantages. It may not fit some democracies. It may not fit us in years to come. I do, however, believe that it is the proper judicial philosophy for Israeli democracy in our times. One should not forget that a large part of Israel’s population immigrated to Israel from the Near East and from Eastern Europe – places where there are no democratic traditions. Democracy is thus young in Israel. We don’t have two hundred years of democracy. Furthermore, because of English influences, many viewed for many years democracy in formal terms. Parliament, for them, was omnipotence. It could do everything. It can affect every right. Furthermore, for a variety of reasons, the concept of “it is not done” is not a central part of governing in Israel. Israel lacks a rigid constitutional framework. Basic structures and concepts can be changed by bare majorities. The protection of those structures and concepts requires judges who see their role as protectors of our constitution and democracy. 

        Human rights in Israel until 1992 were largely the creation of the courts. Since 1992 they are embodied in two basic laws. The Supreme Court – in a Marbury v. Madison kind of move - interpreted those basic laws to have a super-statutory normative value. They were recognized to be of a constitutional level. It was declared that a statute that violates those basic laws is unconstitutional.  Any courts have the power to review the constitutionality of statutes and declare it void.

In order to properly fulfill such power, one needs a judicial philosophy that views the protection of democracy generally and human rights in particular, as a major role of the judges. Such philosophy is especially important when a country is under security risks. The political non-accountability of Israeli judges makes us fit to protect human rights against excessive security demands. 


Israel is a defensive democracy. In order to be defensive and still be a democracy, Israel needs judges who believe that the protection of Israel’s democracy is their main task. Does all this affect the people's confidence in the judges? I do not know. I do believe, however, that at this stage of our national development, we need judges with a strong commitment to democracy and its protection. 


     I regard myself as a judge who is sensitive to his role in a democracy.  I take seriously the tasks imposed upon me — bridging the gap between law and society, and protecting our constitution and democracy.  Despite frequent criticism – and it frequently descends to personal attacks and threats of violence – I have continued on this path throughout the twenty-eight years I have served on the bench.  I hope that by doing so, I am serving my legal system properly.  Indeed, as judges in our countries’ highest courts, we must continue on our paths, according to our consciences.  A heavy responsibility rests on our shoulders.  But even in hard times, we must remain true to ourselves.  So believes Justice Scalia. So do I.

        As a judge, I do not have a political platform. I am not a political person. Right and left, religious and secular, rich and poor, man and woman, disabled and non-disabled – all are equal in my eyes. All are human beings, created in the image of the Creator. I shall protect the human dignity of each of them. I do not aspire to power. I do not seek to rule. I am aware of the chains that bind me as a judge. I have repeatedly emphasized the rule of law, and not the rule of the judge.  I am aware of the importance of the other branches of government – the legislative and executive.



      I view my office as a mission. Judging is not a job. It is a way of life. I expressed those ideas in an opinion considering whether extraordinary methods of interrogation may be used on a terrorist in a “ticking bomb” situation. And so I wrote:

“Deciding these petitions has been difficult for us.  True, from the legal perspective, the road before us is smooth.  We are, however, part of Israeli society.  We know its problems and we live its history.  We are not in an ivory tower.  We live the life of this country.  We are aware of the harsh reality of terrorism in which we are, at times, immersed.  The fear that our ruling will prevent us from properly dealing with terrorists troubles us.  But we are judges.  We demand that others act according to the law.  This is also the demand that we make of ourselves.  When we sit at trial, we stand trial. In deciding the law, we must act according to our purest conscience.”

� The Fulbright Convention, January 29, 2006.
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