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I.  INTRODUCTION

Good afternoon President Barak, President Shamgar, fellow judges, faculty, and guests.  I want to thank Dean Salzberger and the conference coordinators for inviting me to participate, as well as the U.S. Israeli Foundation for its assistance in making this trip possible.  It is a pleasure for me to be here to honor President Barak and congratulate him on his many years of stellar service to the Supreme Court and the people of Israel.  From an American it is the highest compliment to say of a judge that he is his country’s John Marshall.  As you know, John Marshall was the great American Chief Justice credited with giving the American judiciary its defining characteristics, including cleverly inventing judicial review.  Israel is so young and its judicial evolution has been so rapid that President Barak may be not only its Marshall, but its Earl Warren as well.  We are here today to honor that achievement.  Your name, President Barak, which I am told is also the word for “lightning,” is one that will never be forgotten.

For me, Israel is a fabled land.  While other children started out with Charlotte’s Web or Goodnight Moon, my first storybook was The Golden Treasury of Bible Stories.  And like all children, I lived within those stories in my vivid imagination.  Wondered about Eve and that apple, felt outrage at the perfidy of Joseph’s brothers, delighted with the rescue of Moses in the bulrushes.  And when the word came to Pharaoh—“Let my people go”—my heartbeat quickened.  Here was a thing meaningful to me, if only dimly understood.  And that feeling—a sense about the grief of bondage and the hope of freedom—has never left me, as a citizen or a judge.  

I think this concern for fundamental justice is something you and I share, President Barak.  I agree with your view that a shared belief in ultimate moral values must be at the core of a liberal democratic regime.  As C.S. Lewis puts it: “A dogmatic belief in objective value is necessary to the very idea of a rule which is not tyranny or an obedience which is not slavery.”
  For you, and for the development of judicial review and human rights law throughout much of the West, the defining event was the Holocaust.  For me, and for much of contemporary American law, the defining events were Jim Crow and the civil rights struggles in America in the 50s and 60s.  My own heritage includes not only the middle passage, but the trail of tears; not only the rhythms of  midnight trains but the terrors of midnight riders; Jim Crow and Jim Dandy; Lady Day’s mournful chorus about strange fruit hanging in southern trees; exploding churches and burning crosses.  It is not on a par with the Holocaust.  Still we share an imprint of bondage, oppression, being strangers in a strange land.  And anyone with that kind of history will tell you quite emphatically that the positive law is not enough.  Never enough.  When I was growing up, the positive law declared some people more equal than others.   But that law, judged by a higher law, was wrong.  

For some of the same reasons, I believe we also agree about the basic structure of a constitutional democracy.  Majority rule is indispensable.  But so are the individual liberties enshrined in a constitution.  As Friedrich Hayek says, although democracy may be the best form of limited government, “it becomes an absurdity if it turns into unlimited government.”
  Judicial review is an effort to control untrammeled democracy.  

And yet, despite these broad and important areas of agreement, we have arrived at different views of the role of a judge in protecting individual rights, and especially that all-important right, liberty.  My role here today, as I understand it, is to help spur conversation with some respectful disagreement.  It is in that spirit that I offer this critique.
II.  THE CORE DISAGREEMENT

You have written, President Barak, that “[t]he autonomy of the individual … exists because it is recognized by law,” that almost every aspect of life must be open to judicial scrutiny because “[t]he moment that a certain realm is not justiciable, the wielder of power does whatever he wants,” and that “[t]he world is filled with law.”
  In this spirit, you have rejected political question doctrine
 and developed rules of standing that greatly expand the judiciary’s reach.
  There is a theory behind your view and you have stated it very plainly.  It is the subject of this roundtable.  The role of a judge, you argue, is to protect democracy.  Doing so—particularly insofar as protecting democracy means protecting individual liberties—requires an all-encompassing judiciary, for only thus can the judiciary protect individuals from an all-encompassing government.

In the tradition of the American constitutional experiment, I think liberty depends on freedom from overweening government.  Human dignity is not conveyed by government fiat; it is the source of a government’s legitimacy, not a gift bestowed by government.  And history has taught us that those who have power always seek to expand it and invariably abuse it.  James Madison wrote in Federalist No. 51: “In framing a government which is to be administered by men over men, the great difficulty lies in this: You must first enable the government to control the governed; and in the next place oblige it to control itself.”
  The founders of American government perceived limits that modern political theorists largely refuse to acknowledge: the limits of reason, the limits of law, and even the limits of natural law.  Thus, as President Barak has recognized, America’s constitutional protections have traditionally been negative.   


Limited government means limited judges too.  What seems to me curiously absent from your writings, President Barak, is an acknowledgement that judges themselves are part of the government, help command the coercive apparatus of the state, and can themselves be a source of illiberal power.  Alexander Hamilton wrote that judicial review did not presuppose the superiority of the judicial over the legislative power, but “only supposes that the power of the people is superior to both; and that where the will of the legislature, declared in its statutes, stands in opposition to that of the people, declared in the Constitution, the judges ought to be governed by the latter rather than the former.”
  The idea is that the judiciary is limited by the same fundamental law that constrains the other branches.  The wellspring of our disagreement about the role of judges in a democracy comes down to this—and I say this with respect: You tend to see judges in a very positive light as unproblematic protectors of individual liberty.  I view judges as necessary, but highly problematic protectors of individual liberty.  
III.  THE PROBLEM WITH JUDGES

At one time, judges’ role in interpreting constitutional text was based on “the anchor of a fixed constitution.”
  But increasingly in the United States, and to a great extent in Israel, judges see themselves as translators of the lofty generalities of the evolving constitution.  These generalities are little more than stirring words or groups of words, like “human dignity,” whose meaning in particular circumstances is highly undefined.  Giving meaning to those abstract values in a society that would venture to govern itself is a job for policymakers more than judges.  When judges take it upon themselves to tell us exactly what our society’s values mean in practice, they become legislators and we face not judicial review but judicial supremacy.  Observe that Hamilton’s defense of the judiciary in Federalist No. 78 includes the caveat that the judiciary is no threat to the general liberty of the people as long as the judiciary “remains distinct from the legislative and the executive.”
 


When judges legislate the meaning of abstractions like “human dignity,” it isn’t just majority rule that is frustrated.  I believe judges frequently go awry in distinct and predictable ways in their substantive account of what these values mean.  The problem, in a word, is class bias.  In a passage I find quite alarming, you have written, President Barak, that “a process of ‘common conviction’ must … take place among the enlightened members of society regarding the truth and justice of … norms and standards, before we can say that a general will has been reached that these should become binding with the approval and sanction of the positive law.”
  The term “general will” comes from Rousseau, who viewed it as an almost mystical thing which only the enlightened can discern and which bears no relationship to what the majority actually votes for.  Of course, your “enlightened members of society,” just like Rousseau’s, are actually “an identifiable set of people,” a social class, “recognizable … by postal zip code, social affiliation and party loyalty.”
  Tom Sowell refers to this group derisively as the “morally self-anointed.”
  In America, these are the people who go to elite schools like Harvard and Yale.  I do not propose to guess who these people are in Israel, but I strongly suspect that many people in this audience could point them out and name their major characteristics.  I cannot see the slightest justification for turning this social group’s class biases into law.  


Yet it is apparently by reference to the values of this enlightened elite that President Barak derives the guidance to protect democracy.  And when the elite’s consensus changes, so does the law.  When coupled with judging based on abstract generalities stated in a single word, like “dignity,” this approach allows judges to impose subjective predispositions under the guise of an objective standard.  The abstraction becomes a capacious vessel into which a judge pours elite values.  This means, as Judge Robert Bork in particular has noted, that many judges use their power on behalf of a particular side in the culture wars—a side that consistently loses elections in the U.S. but “avoid[s] the verdict of the ballot box” by co-opting judges.
  In practice, we come to order the state on the basis of social class, with the elected branches representing the commons and the judiciary representing the lords, each group wielding whatever power it can given the organ of government it controls.  Such an arrangement is not true self-government under law.  Using the judicial office to enforce “enlightened” values is too fallible, too transient, and too elitist to be proper in any sort of democracy, whatever its balance between majority rule and individual rights.  
IV.  YET JUDGING REQUIRES ULTIMATE VALUES

One of the best-known American critics of President Barak’s style of judging is Justice Scalia.  Reacting to the elitism of an unlimited judiciary, Scalia rejects the whole idea that judging involves ultimate values.  He becomes a thorough-going legal positivist.  He turns to a majoritarianism so thorough that judges have little role to play in standing up for individual liberty against majorities.  For example, Justice Scalia has written that property rights, which are explicitly protected under the American Constitution, have lost constitutional status and cannot be restored to constitutional protection because of popular sentiment.  His advice: “If you are interested in economic liberties, then, the first step is to recall the society to that belief in their importance which (I have no doubt) the founders of the republic shared.”
  This is certainly a pragmatically accurate response, but hardly one that jibes with the usual notion of constitutionalism which purports to protect unpopular rights.
  Of course, Scalia believes that judges should enforce the rights in the Constitution, but his interpretation of those rights is designed to be rigid—so rigid that it becomes something very like what Roscoe Pound famously called “mechanical jurisprudence.”
  It is not that Scalia believes ultimate values do not exist; he just does not think they can be applied by judges without being confused with the judges’ subjective beliefs.  

I have considerable sympathy for the concerns that lead Scalia in this direction.  But I think it is an overreaction.  As I said earlier, I share President Barak’s belief that judging requires ultimate values.  It is difficult to contemplate the Holocaust or de jure segregation without thinking so.  And, frankly, in my practical experience of applying constitutional text, there is no avoiding ultimate values even if doing so were desirable.  
V.  OWNING UP TO THE DILEMMAS

So as you can see, I am in something of a dilemma.  Judging without reference to ultimate values is impossible and undesirable.  But judges’ perception of ultimate values tends, unsurprisingly, to be little more than the perspective of their particular social class. 


This dilemma, great as it is, is overmatched by another.  I have said that liberty requires limited government—and that means a limited judiciary, too.  But perhaps government cannot be limited.  No modern state has succeeded.  Anthony de Jasay evokes the image from mythology of Ulysses ordering his shipmates to tie him to the mast to resist the sirens’ song.  Yet as de Jasay himself points out, unlike Ulysses, the constitutional republic is bound only by law and, being “the monopolist of all law enforcement, can always untie itself.”
  Indeed, in contemporary parlance, liberalism no longer has anything to do with limited government.  The regulatory state has expanded its reach to encompass education, social welfare, and even the transmission of culture.  

In discussing this transformation of American liberalism, the judge and legal scholar Michael McConnell borrows, without embracing, a distinction articulated by John Rawls between “political” liberalism and “comprehensive” liberalism.  A “political” conception of justice applies to the “framework of basic institutions,” whereas a “comprehensive” doctrine is one that addresses all aspects of life, “including conceptions of what is or value in human life, and ideals of personals character, as well as ideals of friendship and of familial and associational relationships, and much else that is to inform our conduct.”
  The constitutional principles of early American history limited the way the government could conduct the public business but did not purport to tell citizens how they should live their lives.  The First Amendment followed exactly this approach.  The American Constitution, McConnell writes, “was an attempt to create a government strong enough to keep the peace and promote economic prosperity without the power to affect or coerce the ordinary lives or beliefs of a heterogeneous people.”
  Contrast that thought with today’s new vision that the state should force citizens to be neutral, tolerant, egalitarian, and open-minded.  Or, consider the even more ominous view that government should force citizens to accept a singular, secular vision of the good.  This is where I think deference to the enlightened elite will take us—to a sterile, secular, uniformly dull, and featureless vision of the future where we will all be “democrats,” but democrats who lack any sort of faith worth fighting for.  It is not a vision of the future I relish.  

Yet I wonder whether my cherished notion of the good judge, restrained, impartial, and neutral, has anything to offer.  Liberty’s best protection is limited government with a limited judiciary.  But if government becomes all-encompassing, then perhaps the judiciary must be all-encompassing as well.  Otherwise, the constitutional scheme in which judges protect individual liberty against the overreaching of the majority—a constitutional scheme to which, like President Barak, I am committed—may fall asunder.  The new mode of government in modern and reinvented liberal democracies challenges the conceptions of old democracies like the United States.  And the American elite chafes at the old restraints.  

Putting these two dilemmas together, one might say this: So long as we have unlimited government, judges need to intervene for the sake of individual liberty.  They must do so with reference to ultimate values.  But if those values are liable to be nothing more than class values, the intervention is illegitimate.  What are we to do?  


My own inclination is to hearken back to the natural rights tradition to which American constitutionalism owes its genesis, but I confess I cannot fully answer this question.  I have struggled with it in one form or another since I became a judge.  Western civilization’s great achievement has been to discover and synthesize a network of principles that jointly undergird individual liberty.  That achievement owes fealty to both rationality and sacredness, both Athens and Jerusalem.  Somehow, those two sources of value jointly should and must inform the act of judging.  This is the counterpoint of the song of the West, and I honor President Barak for his contribution to the song.  His way of harmonizing those two sources of value, however, ends in a coerced virtue that seems contrary to Athens and Jerusalem both—indeed, to the entire network of principles undergirding individual liberty.  While I cannot exhaustively answer the question of how to define the ultimate values that inform responsible judging in a constitutional democracy, I think there is some usefulness in saying “no” to one type of error: the error of taking the consensus among a certain social group and mistaking it for enlightenment.
VI.  CONCLUSION

I have been discussing the nature of my differences with you, President Barak.  I would like to close by speculating as to their source.  I was very puzzled by your idea that “[t]here are no areas in life which are outside of law”
 until I came across an insight offered by Hillel Neuer, who explained that in the orthodox Jewish tradition, traditional prayers offered twice a day declare, “[T]he world is filled with [God’s] glory.”
  Your view that the world is filled with law seems to be a secular parallel to the orthodox halacha.  In my tradition, the tradition of Protestant Christianity, it is in a private space free of law where we encounter God.  As Locke writes in his Letter Concerning Toleration: “The care of souls cannot belong to the civil magistrate, because his power consists only in outward force; but true and saving religion consists in the inward persuasion of the mind, without which nothing can be acceptable to God.  And such is the nature of the understanding, that it cannot be compelled to the belief of anything by outward force.”
  Perhaps, then, the source of our differences is religious, for one’s relationship to liberty is a spiritual matter.    


I began this meditation with my childhood Bible stories and the pharaoh of my imagination.  I think I will end there too.  As a young child, my parents took me to see the movie called The Ten Commandments.  I thought Charlton Heston as Moses was impressive, but Yul Brenner as Ramses II was quite another thing.  To this day, I can remember him striding through his palace speaking words into law, declaring, “So let it be written, so let it be done.”  Even my eight-year old mind felt a certain reflexive awe.  To have a king who is a God or to live in a state that passes for one; there is a certain comfort in that.  


Still, we really cannot have it both ways.  For the sake of an unlimited state, we give up freedom.  This rule is as inexorable in the political realm as gravity in the physical realm.  Earlier, I acknowledged that if the state is to be limitless, maybe judges must be too.  But that’s second-best.  The unlimited state cannot remain neutral; it is never a mere instrumentality.  As de Jasay reminds us, in a pluralistic society, “the state, no matter how accommodating, cannot possibly pursue ends other than its own.”
  We have only two choices.  We can resign ourselves to our shackles, or we can summon our courage and—in the words of the slave poet, George Moses Horton—“bid the vassal soar.”
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